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POLITICAL SCIENCE 
QUARTERLY 



THE ATTITUDE OF PRIVATE CONSCIENCE TOWARD 
CORPORATE RIGHT 

A DISTINGUISHED German scholar, writing recently of 
the characteristic phases of American life, remarks that 
the most distinctive phenomenon which he has observed 
in our people is the unwillingness of anyone to champion the 
unpopular side. 1 The rule of the majority has become so com- 
plete that its number automatically silences every protest and 
frequently causes our scruples to hide themselves. In no regard 
is this criticism more true than in our point of view of the in- 
dustrial corporation, or the corporation having a capital stock. 
Corporate abuses have been the frequent subject of magazine 
essays ; newspaper tirades are vented ever and again upon this 
well-worn topic ; and agitators and reformers find in this subject 
an inexhaustible theme for popular lectures and for literary 
clubs. Political campaigns always inspire in the partisan plat- 
forms sonorous paragraphs insisting upon the regulation of cor- 
porate abuses, and in the sessions of the state and national 
legislatures committees devote long hours and sometimes a 
modicum of candid consideration to the same perennial theme. 
Meanwhile, in the midst of almost universal condemnation, 
industry is rapidly and surely assuming corporate form and for- 
saking the old-time direction of the individual owner of the 
enterprise. Few undertakings which involve a business of a 
million dollars a year are now managed in any way but by a 
legally organized private corporation; and numerous smaller 
enterprises, involving sometimes not more than five thousand or 

1 Hugo Mtinsterberg, in McClure's Magazine, August, 1908, p. 438. 

I 
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ten thousand dollars in annual receipts, have assumed corporate 
organization and management. Unquestionably within a short 
time, not more than two decades hence, the private and individual 
direction of industry, of commercial exchange and of the busi- 
ness of common carriers will practically have ceased. 

The corporate organization of industry, in so far as American 
experience is concerned, is largely an outgrowth of the last half 
of the nineteenth century. The conditions of American civiliza- 
tion during the entire colonial period were such as to give the 
utmost prominence to the individual. In spite of the leveling 
tendency of American democracy, successful men of business 
were referred to as " merchant princes," which appellation has 
more recently given place to the more suggestive title of " cap- 
tains of industry." Each of these titles, however, emphasizes 
the fact that it is the individual whose business acumen has 
achieved great results. Of the corporate idea as related to in- 
dustrial organization the American has known but little. Prior 
to the beginning of the nineteenth century, less than thirty busi- 
ness enterprises were conducted upon lines which could even 
remotely suggest the modern private corporation. 1 

During the past fifty years the advantages of corporate or- 
ganization for the direction of extensive industrial and commer- 
cial undertakings have been increasingly appreciated. The vast 
extent of the territorial possessions of the nation, the necessity 
of large aggregations of capital for the development of natural 
resources and of transportation and the growing demand for 
multiplied production and for facilities for the control of fluctu- 
ating market conditions have forced the individual into the 
background and have hastened the rise of the industrial corpora- 
tion as a means of business direction and economic control. So 
accustomed had we become to the dominant personality of the 
director of a business enterprise that the corporation itself has 
assumed the form and many of the functions of a person. 
Indeed, its legal status is that of a person. It is created by the 
voluntary association of several persons who have united their 
capital and skill to carry out, more effectually than the separate 

1 Two Centuries Growth of American Law, p. 276. 
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individuals could hope to do, some pecuniary purpose of mag- 
nitude. Its existence is made possible by legislative enact- 
ments which authorize such associations. To facilitate the ac- 
complishment of the objects of its existence, it is endowed by 
law with various attributes and functions of the human person- 
alities by whom it has been brought into being. It has a name 
under which the ends of the association are accomplished and 
by which alone it is capable of acting. It has a definite resi- 
dence. Its life is fixed for a period of years, and in business 
relations and in legal fact it maintains an existence separate from 
that of its incorporators. Upon the approval of its charter, it 
is endowed with powers by which it may act apart from the im- 
mediate oversight and control of its stockholders. 1 It is man- 
aged by a board of directors, who are dependent for their tenure 
of office upon the ballots of the stockholders ; but after their 
election they are vested with authority to conduct the corpora- 
tion according to their own bent, without interference by the 
respective owners of the corporate stock. And so long as the 
scope of the articles of incorporation is not transcended, the acts 
of the directors are independent of the control of the stock- 
holders. The directors, however, are not the corporation : it 
maintains an existence of its own and is responsible for its acts 
independently of their directing agency. To all intents it is a 
person, quite as truly as the human personalities by which it is 
surrounded, and the magnitude of its undertakings sometimes 
endows it with a visage as portentous and a power as transcend- 
ent as were ascribed to the genii of mythology. 2 At the same 
time we must not forget that it offers opportunities for the in- 
vestment of capital and facilities for enlarged production without 
which the economic world would be paralyzed, and that it has 
largely created the complicated industrial state from the crude 

1 Thompson, Commentaries on the Law of Private Corporations (2nd ed., 1908), 
sec. 2. 

* A very important distinction must be kept in mind : that while the courts hold that 
the corporation is a person, they deny that it is a citizen within the meaning of the 
constitutional provision that " the citizens of each state shall be entitled to all privi- 
leges and immunities of citizens in the several states." Thompson, op. cit., sec. 12. 
Paul v. Virginia, 8 Wallace (U. S.), 168. Tatem v. Wright, 23 N. J. L., 429. 
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beginnings of the era of household production. It affords to 
the investor opportunity to participate in the advantages of an 
organized business and to receive a return from his investment 
commensurate with the earnings of active capital, and at the 
same time it relieves him from the necessity of giving to the 
management of the business his personal attention. It has 
greatly increased the demand for specialized training and has 
opened a large field for individual preferment which was un- 
known before its advent. 

It seems rather anomalous and difficult of comprehension 
that a form of industrial organization which universally com- 
mends itself to the business world should yet be visited with 
marked popular opprobrium. During the nineteenth century 
the sympathies of the American people, in common with those 
of European nations, have been greatly sensitized. Philanthropy 
has grown to the proportions of a profession, and one of the 
chief uses of enormous fortunes is in the creation of agencies for 
social amelioration. The mere suggestion of philanthropy brings 
to mind prisons which have been placed upon reformatory bases, 
asylums for the poor and insane which have been built and are 
conducted upon modern scientific lines, nurseries and found- 
lings' and children's homes which have been organized and en- 
dowed for the care and nurture of unfortunate and abandoned 
children, libraries which have been instituted through public 
initiative or private gift and, withal, a widespread disposition 
upon the part of everyone to ameliorate suffering. The neigh- 
borhood spirit is more tender and sympathetic than ever. 
Misfortune calls for an immediate expression of a common 
brotherhood, and this new spirit marks the nineteenth century 
as one of great sympathetic advancement. 

But this new spirit strictly limits its benefactions to actually 
living and breathing persons. It is the unfortunate child or 
man or woman whose downfall or reverse calls for an immediate 
expression of the altruistic spirit. While ethical standards have 
risen and clarified during the past hundred years, they still yield 
their noblest fruitage when the object of the benevolence is a 
sentient person. From these benefactions the private corpora- 
tion having a capital stock is rigorously excluded. In legal 
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parlance the corporation is a person ; courts of highest resort 
have decreed that private corporations are entitled to some of 
the immunities of the bill of rights ; and legislatures by numer- 
ous enactments have provided certain functions which corpora- 
tions are capable of performing and have limited the corporate 
agencies to certain specific objects. 1 But public opinion has 
decreed quite as ultimately that a private corporation is not a 
person within the meaning of modern philanthropy ; that the 
ethical accumulations of the age are limited in their practical 
benefits to the organic persons who inhabit physical bodies ; and 
that the creation of legislation, the intangible something which 
owes its existence to the fiat of some lawmaking body, can 
have no part in the rich ethical products of the nineteenth and 
twentieth centuries. Private conscience will not admit that it 
owes any obligation to a corporate personality. The attitude 
of the common mind toward every industrial corporation is one 
of inherent antagonism. It would not, indeed, be expected that 
such a corporation should become an object of private benefac- 
tion, for the common mind associates the concept of a corpora- 
tion with accumulated wealth. In every view of the industrial 
corporation in relation to society, the individual compares him- 
self as an individual with the corporation and finds himself 
overawed and menaced by this legislative creation. The indi- 
vidual refuses to view the corporation from the point of view of 
society, and to perceive in it but a single form of social activity 
and expression. And when the individual scrutinizes the cor- 
poration from his individualistic point of view, it would be 
absurd to suggest to him that it is an object worthy of sympa- 
thetic attention. When the lion and the mouse are brought 
within the same arena, no one bestows any sympathy upon 
the lion. 

But private conscience is not content with a merely negative 
attitude toward the corporation nor with a simple denial of 
social obligation toward this legislative being. Private con- 
science is absolutely regardless of corporate right. The private 

1 Morawetz, Private Corporations, vol. i, sec. 227. Cook, On Corporations (4th 
ed.), sec. I. Tucker, Commentaries on the Constitution of the United States, vol. ii, 
p. 863. 



6 BOLITICAL SCIENCE QUARTERLY [Vol. XXV 

individual would not, indeed, break into a factory and burglarize 
it while the watchmen are absent, nor would he gather his fel- 
lows together and destroy the plant of the corporation. But in 
every contingency in which the rights of the corporation impinge 
upon the rights or immunities of individuals, the latter assert 
the prerogatives of the human personality and deny justice to 
the corporation. Nowhere is this tendency to refuse the cor- 
poration fair play more evident than in damage litigation. 
Throughout the entire country damage actions for personal 
injuries are growing in number, and with each recurring legis- 
lative session additional laws are enacted which give persons 
greater rights and which increase corporate liability for injuries 
to employees. In a trial of a damage suit this tendency to do 
injustice to the corporation is especially evident. If the de- 
fendant employer is a private individual, the jury trial may 
result in a verdict in his favor, if the evidence for the injured 
plaintiff is particularly weak ; but if the defendant employer is a 
corporation, inevitably the verdict of the jury is adverse to it. 
This bias of a jury is recognized by all trial attorneys. The law- 
yer who makes damage actions a specialty feels that if he can 
establish a prima facie case the jurors will permit their antipa- 
thies for the genus corporation to overweigh any evidence that 
may be introduced in its favor. And the corporations are 
compelled as a matter of self-protection to appeal every damage 
action to the courts of last resort, regardless of the amount 
which may be involved, in order that a body of precedent may 
be created which may at least lead to the adjudication of dam- 
age actions by the trial courts as questions of law and without 
their submission to the bias of a jury. 

The excessive and unreasonable prejudice of the common 
mind against corporations engaged in commercial and industrial 
ventures is exemplified in every term of our trial courts. Re- 
cently a case which is not extraordinary in any of its character- 
istics came under the observation of the writer. A motorman 
of an interurban car, in defiance of positive orders to give prece- 
dence to another car coming from the opposite direction, left 
the switch or sidetrack, on which he had been commanded to 
remain until the other car should pass, and caused a collision. 
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The portion of track upon which the collision occurred was in 
plain view from the switch, and the approaching car which had 
precedence could be seen at a distance of several hundred yards. 
The action of the motorman in leaving the switch was not only 
a violation of positive orders but was inexcusable, because he 
could and did see the other car approaching. The motorman 
was naturally headstrong and overbearing, and he probably de- 
cided that he would frighten the motorman of the other car 
and obtain the right of way for himself. The collision caused 
serious injuries to a number of passengers. Excluding the 
damage to the two cars and the necessary attorney fees, the 
cost to the corporation for injuries to passengers aggregated 
sixty-four thousand dollars. The negligent motorman was 
fatally injured in the collision and died within a few hours. 
Had he lived, he would probably have been indicted for crim- 
inal negligence. But he died ; and shortly after his decease his 
bride of less than a year gave birth to a child. An action was 
brought by the widow as administratrix of her husband's estate 
against the interurban company, and in spite of the ability of 
the corporation's attorneys a verdict was rendered against it for 
eight thousand dollars. To the writer, whose relation to this 
litigation was only that of an auditor at the trial, it seemed that 
the conclusive evidence against the corporation was the woman 
in black sitting beside her attorney, holding a babe in her arms. 
Probably the jury observed merely that fact and, over against 
it, a corporation reputed to be the possessor of large wealth. 

This incident can be duplicated in all its essential characters 
in any court room in the United States. If the action for dam- 
ages is instituted against an individual or against a partnership 
composed of individuals who are local residents, the verdict of 
the jury will be based more surely upon a consideration of the 
facts presented in evidence. But whenever a corporation is de- 
fendant, its impersonal character alone is perceived ; and the 
verdict of the jury in every such case is a reenunciation of the 
importance of man over things. 

This disregard of corporate right by the private conscience 
is manifested, however, in many other ways. The person who 
prides himself most upon his integrity does not hesitate to take 
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advantage of any incorporated body. Before the recent anti- 
pass legislation, every railroad in the country was deluged by 
applications for passes or free transportation. Invariably the 
applicants were well-to-do, and frequently they were wealthy. 
They would have scorned the suggestion that they should beg 
a few dollars from their neighbors in order that they might be 
saved the outlay necessary to purchase a railroad ticket, and 
they would have become indignant had their neighbors as a 
body collected an amount sufficient for such purpose. They 
would not have accepted a private benefaction, yet they inces- 
santly importuned the railroads to furnish them, in some in- 
stances, transportation for a single trip, in more numerous 
instances, annual transportation. If the applicant for favor was 
not able to obtain a pass from the higher officials of the road, 
he did not hesitate to attempt to bribe the conductor of some 
train. A few years since it was not an infrequent sight to 
observe some well-dressed individual trying to pay the con- 
ductor of a passenger train a small sum of money on condition 
that no fare or ticket should be collected from him. And if 
the conductor refused to be bribed, he would be threatened 
with being reported to the higher officials of the road for some 
offence which would probably jeopard his livelihood. 

Not a great while since, a well-to-do mechanic informed the 
writer that he had sent his son for a visit in a neighboring state, 
some five hundred miles distant. Becoming more confidential, 
he said that he had accompanied his son to the freight yards of 
the railroad which could carry him to his destination and had 
directed him how to " bum " his way. This mechanic was 
earning a good wage and was quite able to pay the cost of his 
son's transportation. He was a man of high honor in his pri- 
vate relationships. He prided himself upon the fact that he 
was indebted to no one, and that he would make no purchases 
upon credit. No extremity could have induced him to take 
advantage of any person, yet he had no scruples at exploiting 
the railroad company by inducing his son to steal transportation. 

Corporations organized for the purpose of fire and accident 
insurance have a like experience with individuals of unquestioned 
integrity in their private business relations with other individuals. 
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Insurance adjusters expect that those who claim damages because 
of some injury to person or property within the terms of the 
policies of insurance will be exorbitant in their demands for 
indemnity. If a fire has destroyed household furniture, the 
claimant insists that his goods were of exceptional value, many 
of them comparatively new. If a stock of merchandise has 
been injured, the goods which were totally destroyed always 
compose a large part of the claim, and these goods were of the 
finest texture and greatest intrinsic value. If an injury occurs 
to the person of one holding an accident policy, the period of 
convalescence becomes very prolonged, and even the high- 
minded citizen and respected church member will cling to his 
crutches and cane after the casualty has passed from the public 
remembrance and long subsequent to any evidence of continu- 
ing disability because of the mishap. It is, indeed, true that 
insurance companies frequently take advantage of those with 
whom they have contracted and are very ready to settle a just 
claim for much less than their liability; but it is even more 
evident that the average claimant is predisposed to magnify 
his injury because the indemnifying person is that artificial 
being called a private industrial corporation. 

It makes little difference whether the corporation is foreign 
or domestic ; in either case it is deemed a fit object for exploi- 
tation. The average person of high and unquestioned integ- 
rity, who insists upon paying the last penny of a debt to an 
individual, and who, when by mistake he obtains more of any 
commodity than he purchased and paid for, returns to the 
merchant and has the mistake rectified, has no such scruples 
when the other person against whose interests the mistake has 
been made is a private corporation. If the gas or water meter 
becomes disordered and fails to register the consumption of 
either of these commodities, the common man congratulates 
himself upon his good fortune. If the conductor on a street- 
car overlooks a passenger's fare, the individual seldom feels 
any obligation to call the conductor's attention to the oversight. 
If a carrier corporation desires to purchase a right of way, the 
individual owners of the land over which the right of way is 
sought at once connive to exploit the corporation to the utmost 
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possible limit. An individual seeking a like accommodation is 
met in a fair and equitable spirit. 

To any one who has given thorough consideration to the 
question of the relation of the modern private corporation 
having a capital stock to the public, it is indeed evident that the 
public has suffered largely, and that the present system of legal 
restraints is inadequate to safeguard the general welfare against 
corporate excesses; but it is also unquestionable that the 
modern capitalized corporation is subjected to gross injustices, 
and that the public attitude towards it is conscienceless. The 
public has been abundantly informed — we might say in many 
instances erroneously informed — of corporate abuses. In every 
instance in which an individual or the public at large is injured 
by the methods of corporate management, the injury is ascribed 
to the debased morals of the directors of the corporate enter- 
prise, and this generalization is accepted as an axiom. Corpor- 
ations are condemned before that most merciless of tribunals, 
public opinion, upon rumor and hearsay evidence, by means of 
hypotheses based upon generalizations which have no adequate 
foundation in fact. At the same time, our social psychology 
has not advanced sufficiently far for the individual or the public 
at large to be impressed by the flagrant injustices which are 
committed against the private corporation. All sense of obli- 
gation for the daring of industrial knights-errant, in risking their 
capital in new and promising enterprises which have resulted in 
great benefit to the public, is forgotten. It is to this question 
that this essay is addressed, with a desire to contribute, if pos- 
sible, to the solution of this social enigma. The writer is not 
an apologist for the abuses to which the corporate organization 
of industry and commerce has led. But there is another side 
to the question which needs to be considered ; and, what is of 
even more importance, it is needful that the sources of this an- 
tagonism should be discovered. For it is strange and unnatural 
that, while the capital of the nation which is devoted to indus- 
trial undertakings and commercial ventures insists upon placing 
itself under corporate direction, the people of the nation who 
are ministered to by the corporation, either by being its em- 
ployees or by obtaining the comforts and luxuries of life 
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through its agencies, should feel that it is a monster which is 
menacing national and individual welfare. 

The cause of the misunderstanding and of the consequent 
antagonism between the industrial or commercial corporation 
and the public lies very largely in a failure to realize what the 
corporation actually is. A private corporation is a creature of 
legislation. It owes its existence to the fiat of some legislative 
body. 1 It is endowed with definite functions and is capable of 
exercising every power which may be necessary to attain the 
end for which it is created. The general legislative acts which 
are in force in every American state make it possible for any 
body of private individuals, not less than three in number, to 
organize a corporation by complying with certain prescribed 
legal requirements. The act of the incorporators results, in 
legal fact, in the creation of a new and separate personality. 
Before the act of incorporation has taken place, the business is 
under the private management of its owners, either in their in- 
dividual capacity or as partners ; after incorporation, the busi- 
ness is conducted by a new person, the corporation. This new 
person is possessed of rights and is capable of enforcing them 
in its own name. Its existence is clearly differentiated from 
that of the individuals who own the capital stock or who direct 
the corporate business. If it desires to enforce its legal rights, 
it sues in its own name ; if it violates its contractual obligations 
or in any manner incurs liability, it is sued in its corporate 
name. It, and not its directors or stockholders, is responsible 
for its every act. 2 The liability of the stockholders is limited 
by the amount of the capital stock which they respectively own 
or, in instances in which statutes create a further liability, to an 
amount which practically never exceeds double the amount of 
the par value of the shares of stock which are possessed by 
each stockholder. 3 Apart from this statutory liability, stock- 

'Cook, On Corporations, sec. I. 

8 Ibid., sec. 3. See also note. There is a tendency recently to hold the officers 
and directors of a private corporation liable for its malfeasances. But this tendency 
has not as yet developed important practical results, and the fact of incorporation acts 
as a shield against personal liability. 

5 Ibid,, sees. 212, 213. 
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holders maintain an existence separate and apart from the cor- 
poration which they own and direct. The corporation acts 
through its board of directors and through its duly elected 
officers ; yet these officials are mere agents, and they do not 
share the obligations and responsibilities of the corporation by 
their relationship to it. 

These facts constitute a general statement of the elementary 
principles of the law of private industrial corporations in the 
United States. But to the common mind all this is mystifying. 
When an individual enters into a contract with another indi- 
vidual, each of the parties is personally responsible for the com- 
plete performance of his engagement. When, however, an 
individual enters into a contract with a corporation, the human 
being with whom he has dealt is not responsible. The corpora- 
tion of course is responsible, if the person who contracted in 
its name was duly authorized so to contract ; but if the corpo- 
ration fails to perform its obligation, the individual finds the 
enforcement of the contract exceedingly difficult. Perhaps the 
corporation has a very limited capitalization and defeats its con- 
tract debt by passing into the hands of a receiver and pleading 
its statutory liability. The individual may then attack the 
stockholders of the corporation who have received all the 
benefits of its contracts, but he soon learns they are not re- 
sponsible for its obligations beyond a limited amount which is 
proportioned to their several holdings of stock. If, however, 
the individual who has contracted with the corporation is delin- 
quent, he is liable to the extent of his entire property holdings ; 
and if his possessions are not sufficient to pay a judgment which 
may be obtained against him, his future business career may be 
jeoparded by a portion of the judgment which persists as a lien 
against him, which accumulates interest, and from which he can 
rid himself only by an appeal to a federal court for discharge 
in bankruptcy. And, again, in the enforcement of penal 
statutes the personality of the corporation is incomprehensible 
to the mind of the layman. If the individual violates a penal 
statute, he is subjected to punishment. He is indicted in the 
name of the state, and, if he is convicted, he is fined for his 
offence or is imprisoned for a period fixed by law. But when 
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a corporation commits an offence which is penal, the officers 
and directors are not made to suffer by personal fines and im- 
prisonment. The corporation may, indeed, be fined, but that 
means only that a portion of the annual dividends are used in 
defraying the demands of the court. The layman is not in- 
terested in the theory of corporation law but in actual concrete 
conditions. Here is a something which is created by the state 
and which enjoys privileges and immunities above and beyond 
those of any individual. The constitutions of every common- 
wealth provide that laws shall be general and forbid special 
legislation for privileged classes, but here is something which 
enjoys immeasurable privileges. Its existence is beyond the 
reach of penal statutes in anything approaching their practical 
application to every sentient individual. The state has made 
it possible for the corporation to repudiate its debts by pleading 
its limited capital stock and the statutory liability of its stock- 
holders. The state permits persons to set at naught the crim- 
inal code in many of its aspects and provisions by merely con- 
forming to a special law and conducting their business enter- 
prises in a corporate name. If a war breaks out, the individual 
is subject to military service, but again the corporation is 
exempt. In all of these regards the law fosters corporate 
privilege at the expense of individual right and prerogative. 

Yet no one has seen this privileged personality. A visit to 
the offices or workshops of a corporation reveals only the agents 
of the corporation : its president, secretary, treasurer, board of 
directors, and perhaps its stockholders. If one inquires for the 
corporation itself, he is informed that it has no tangible exis- 
tence : that it exists " only in contemplation of law." Those 
who profit by its existence are generally men of wealth ; it is 
directed by men of high standing in the community and leaders 
in the business world. Poor men seldom form a corporation 
for any purpose, and, if they purchase corporate stock, they 
wish only to invest surplus funds and have no thought or de- 
sire to participate in the corporate management. Being 
directed by men of wealth and of high social and commercial 
standing, the privileges of the industrial corporation interpret 
themselves to the common mind as the immunities and privi- 
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leges of caste. It is a question of wealth against the people, 
and, more than this, it is irresponsibility and lawlessness which 
the people see on the one hand and on the other the strict 
accountability of every individual to the civil and criminal laws 
of the state. 

The common mind associates the possession and enjoyment 
of personal rights with actually existing persons inhabiting visi- 
ble and tangible bodies. In the Dartmouth College case, Chief 
Justice Marshal denned a corporation in an historic sentence as 
" an artificial being, invisible, intangible and existing only in 
contemplation of law." ' This definition may be illuminating 
to members of the legal profession, but to the lay mind it is ex- 
ceedingly nebulous. To the average layman, who represents at 
least ninety per cent of the American people, the prevailing 
conception of the industrial or commercial corporation is that 
it is a subterfuge of wealth to escape legal liability and to enjoy 
special privilege. " It is," as Henry Clay once defined it, " a 
splendid association of favored individuals, taken from the mass 
of society and invested with exemptions and surrounded by 
immunities and privileges." * The layman cannot conceive of 
the possession of rights excepting by actual human persons. 
The early English legist, Sir Edward Coke, stated that a corpo- 
ration could not be excommunicated because it had no soul, s 
The reason for the latter part of this statement is overlooked, 
but the fact that a corporation has no soul is part of the every- 
day philosophy of the American people. And it is this soulless, 
conscienceless, invisible, intangible thing which has caused the 
common man to burst into unreasoning rage. When the cor- 
poration has committed a wrong, the community perceives only 
the corporation in striking contrast to the individual. The rail- 

1 Dartmouth College v. Woodward, 4 Wheaton (U. S.) 636. 
* Speech in the United States Senate (1811) on renewing the charter of the first 
Bank of the United States. 

'Blackstone, Commentaries, vol. i, p. 477. In Tipling v. Pexall, 2 Bulst. 233 
(1613), the earliest concise legal description of the nature of the corporation as a 
person was given. The court said: "The opinion of Manwood, Chief Baron, was 
this, as touching corporations: that they are invisible, immortal, and that they had no 
soul. A corporation is a body aggregate; none can create souls but God; but the 
king creates them, and therefore they have no souls." 
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way represents wealth of fabulous proportions ; the employee 
who has been maimed for life or who has been killed was poor 
and his family is destitute. All the rich accumulations of racial 
sympathy are heaped upon the injured person and his destitute 
family, while the Berserker rage of our ancestors surcharges 
every thought when the corporation, which may or may not 
have been guilty of negligence, is accused of responsibility for 
the unfortunate happening. As between the*se parties, the 
American people, whether in conversation or as jurors in the 
trial of a damage action, cannot be impartial. 

Much of this misunderstanding of the corporation by the 
people is due to the fact that private corporations are of very 
recent origin and have ever been associated with wealth and 
privilege, and also because personal rights are likewise a recent 
acquisition and have been achieved by a race-long struggle of 
the people against vested interests. It is true the historic 
struggle for the common right by Anglo-Saxon peoples was 
directed chiefly against what was termed the royal prerogative ; 
nevertheless it was a struggle of the common people to have 
their personal rights guaranteed. The Bill of Rights, adopted 
after the English Revolution of 1688, was the first general em- 
bodiment of the rights of man as they had been wrung from 
the vested interests represented by the royal prerogative during 
an intermittent contest extending over five centuries. Upon 
the accomplishment of the American Revolution there was a 
universal demand, not only that the state constitutions should 
be prefaced by bills of rights, but that the national constitution 
also should include these safeguards. Eminent constitutional 
lawyers might argue that, as the government originated in the 
will of the people, a bill of rights was superfluous ; the people 
were not convinced. x They knew from the experience of long 

1 In the convention called for the ratification of the federal constitution in Penn- 
sylvania, James Wilson argued that a bill of rights was superfluous because the people 
were above the constitution and were the source of its authority. James Wilson, 
Works (Andrews' ed. ), vol. i, p. 543. Webster, however, adopted the more popular 
ground, and said : " The Habeas Corpus Act, the Bill of Rights, the trial by jury, are 
surer bulwarks of right and liberty than written constitutions." Daniel Webster, 
Works (18th ed.), vol. ii, p. 392. 
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struggle how difficult had been the attainment of every increment 
of personal right, and they could not be induced by legal quibbling 
to jeopard their gains and perhaps confront a renewal of the 
struggle. Now the English Bill of Rights and the several 
American bills of rights are alike in this : that their chief intent 
is to safeguard persons from the tyranny of government. And 
the person whom the bills of rights seek to defend is always the 
living, breathing, human personality which we call man. The 
bills of rights constitute the legal formulary of man's emancipa- 
tion. 

In recent corporation law, our courts of highest resort have 
decided that the modern private corporation having a capital 
stock is a person within the terms of the bill of rights and is 
entitled to all the privileges and safeguards which that instru- 
ment contains. This may be good law, but the common man 
cannot perceive how an instrument which was instituted solely 
for the benefit of man can be given such broad application as to 
heap its benefits and favors upon this something which even the 
courts of law have described as "an artificial being, invisible, in- 
tangible and existing only in contemplation of law." And the 
American citizen is very apt to conclude that this is but another 
instance in which the trophies of popular victory have been ap- 
propriated by the possessors of large privilege. 

The attitude of antagonism which the average man assumes 
toward the modern industrial corporation having a capital stock 
is enhanced by the added fact that the personality of the cor- 
poration is quite as enigmatical to the stockholders and direc- 
tors of the corporate enterprise as to the people at large. If 
the people are utterly unable to comprehend the corporation as 
a person entitled to all the legal rights of persons, the individ- 
uals who profit from the corporate organization and manage- 
ment of industrial or commercial undertakings fail to realize that 
the private corporation is a person under moral obligations to 
itself and to society. The directors of a modern private cor- 
poration are very glad to promote their pecuniary interests by 
claiming that the corporation is a person, within the meaning of 
constitutional and statute law, and that it is entitled to all of the 
privileges and immunities with which the law has endowed the 



No. I] PRIVATE CONSCIENCE AND CORPORATE RIGHT \-j 

people of the republic or the commonwealth. But in its rela- 
tions with society the directors of the modern private corpora- 
tion having a capital stock are too often willing to permit it to 
enact the r61e of freebooter. The public are well informed of 
the questionable methods which many industrial corporations 
adopt and pursue in order that they may be pecuniarily profit- 
able ; it is known how mercilessly they grind a competitor until 
he is forced into bankruptcy, or until he adopts the only alter- 
native, that of selling to the more powerful rival at a price 
which that rival fixes. Employees of these vast industrial plants 
are frequently compelled to live in places isolated from social 
advantages, in what are called factory towns, in small and ill- 
kept houses of no architectural pretensions. Their wives and 
children are compelled to live in squalor, and the workmen 
themselves are forced to labor such long and continuous hours 
that life loses its brightness and becomes a perpetual gloom. 
They threaten to become a permanently dependent class, of 
striking likeness to the ancient serfs. The public observes that 
the corporation has but a single evident aim — to make money ; 
that it has no interest in its employees but as automata; 
those who profit from the acts of the corporation are those who 
already are wealthy and privileged and who are likewise promi- 
nent in social and religious circles. New stockholders in an 
industrial corporation are not interested in the venture beyond 
its investment phase ; they have no sense of responsibility to 
society. If the business enterprises were conducted personally 
or as a partnership, in the ownership of individuals and under 
the direction of the owners, these individual owners and employ- 
ers might appreciate that they were the social guardians of their 
employees and of the families of their employees. But all this 
is lost in the organization and direction of industry under the 
merely statutory restraints which are imposed upon the modern 
private corporation. 

The chief reasons, then, for the attitude of antagonism 
assumed by the average American citizen toward the private 
industrial corporation are the fact that the common mind can- 
not appreciate that the corporation is a person, which has a 
right to enjoy all the privileges and immunities of persons, and 
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the complementary fact that the stockholders and directors of 
such a corporation do not appreciate that it is a moral person 
under a profound obligation to promote the social well-being. 
That is, both the corporation itself and society at large are as yet 
unacquainted with its rights and obligations as a person. It is 
still a person under legal disabilities : it is, if you please, a ward 
of society. Thus far it has proven incapable of exercising its 
vast potentialities for the social betterment, and, like all persons 
who have not attained full capacity, it needs the careful guidance 
and control which the guardian is presumed to bestow upon his 
ward. Yet even this status of the corporation, as a person not 
yet fully admitted to the enjoyment of legal rights, is difficult 
of practical application. The wards of society whom we imme- 
diately recognize are children, the insane and imbecile and, in 
some states, married women and spendthrifts. They are those 
who, from lack of experience or from lack of normal faculties 
are incapable of attending to the ordinary affairs of life for their 
own benefit and for the well-being of the community. But how 
impossible it is for the common man to take such a view of the 
private industrial corporation ! He regards it as Frankenstein 
regarded the monster which he had called into existence. The 
wards of society, as they are generally known, are weak and de- 
pendent, but this fearful thing is so mighty as to be frightful, 
and every man feels his right, and perhaps his life, jeoparded 
by its existence. 

But in the truest sense the corporation is, and should be, a 
ward of the state. It is not yet conscious of the implications of 
its personality; it does not recognize the seriousness of its 
social obligations. And the excesses of which it is guilty are 
largely due to the fact that, although thus far it has manifested 
little moral sense, it has been permitted to move and act freely 
in the social and industrial world and to project upon society its 
debased and irresponsible standards. And for the individual 
there is need to recognize that the corporation is a person ; that 
so long as it does not develop a sense of moral obligation and 
recognize its social indebtedness, so long as the legal conception 
of the corporate personality permits a riot of privilege and 
excess together with a minimum responsibility, the guardian- 



No. i] PRIVATE CONSCIENCE AND CORPORATE RIGHT IO , 

ship of statute law is indeed necessary in order that the public 
may be protected ; but that, in spite of its excesses, the cor- 
poration has rights which society should respect. 

The true adjustment of the modern industrial corporation to 
society, the recognition on the part of the individual of the 
rights of the corporation and a willingness that on all occasions 
strict justice shall be done it are undoubtedly matters which 
will be realized only in the distant future. But quite as un- 
doubtedly the causes of the misapprehension and of the deep- 
seated antagonism between American laymen and the private 
corporation, its directors and its stockholders lie in the enig- 
matical personality of the corporation — a personality certainly 
existing, but not yet arrived at a maturity of its powers nor 
aware of its profound social obligations. 

Joseph B. Ross. 

Lafayette, Indiana. 



